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PER H.S. SIDHU : JM
The Revenue has filed this Appeal against the impugned Order

dated 27.6.2016 of the Ld. CIT(A)-7, New Delhi relevant to

assessment year 2009-10.

2. The grounds raised in the appeal read as under:-

i) On the facts and in the circumstances of the case, the
Ld. CIT(A) has erred in deleting the penalty of Rs.
6,35,91,247/- levied by the AO u/s. 271(1)(c) of the
Income Tax Act, 1961 by ignoring the facts of the case
that the assessee company is engaged in the business of
real estate, sale and purchase of land for profit is one of




the business of real estate, sale and purchase of land for
profit is one of the businesses of the assessee company
and it has wrongly shown such business income as
capital gain whereas it should declare this income from
business and profession.

ii)  The appellant craves to be allowed to add any fresh
ground(s) of appeal and / or delete or amend any of the
ground(s) of appeal.

3. The brief facts of the case are that assessment in this case
was completed u/s. 143(3) of the Income Tax Act, 1961 (in short
“Act”) on 13.12.2011 at an income of Rs. 55,97,44,828/- against
returned income of Rs. 55,89,85,085/-. The AO has treated the
income declared under capital gain as income from business which
has resulted in the variation of amounts between returned and
assessed income. Penalty proceedings u/s. 271(1)(c) of the Act
were initiated on 13.9.2011. Since the appeal was pending before
the Ld. CIT(A) the proceedings were kept in abeyance. The Ld.
CIT(A) decided the appeal vide order dated 19.3.2013 in which he
dismissed the appeal of the assessee. Accordingly, a show cause
notice dated 5.3.2015 was issued to the assessee requiring it to
show as to why penalty u/s. 271(1)(c) should not be levied in its
case. In response to the same, the AR of the assessee filed reply
dated 16.3.2015. After considering the reply, the AO observed that
the contention of the assessee is that it has not concealed its

particular of income but at the same time the fact remains that by
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changing the head of income. The assessee has tried to pay lesser
tax which tantamount to furnishing of inaccurate particular of its
income. If the case of the assessee had not been selected for
scrutiny the loss of revenue would have gone unnoticed. Therefore,
it is a case clearly failing within the explanation to section
271(1)(c) and either therefore, held that penalty provision u/s.
271(1)(c) are clearly attracted in this case, accordingly, he imposed
the penalty of Rs. 6,35,91,247/- vide his order dated 26.3.2015.
Against the penalty order, the assessee appealed before the Ld.
CIT(A), who vide his impugned order dated 27.6.2016 has allowed
the appeal of the assessee. Aggrieved with the impugned order

dated 27.6.2016 the Revenue is in appeal before the Tribunal.

4, Ld. DR relied upon the Order of the AO and reiterated the

contentions raised in the grounds of appeal.

5. In this case, Notice of hearing to the assessee was sent by the
Registered AD post, in spite of the same, assessee, nor its
authorized representative appeared to prosecute the matter in
dispute, nor filed any application for adjournment. Keeping in view
the facts and circumstances of the present case and the issue
involved in the present Appeal, we are of the view that no useful

purpose would be served to issue notice again and again to the



assessee, therefore, we are deciding the present appeal exparte

qua assessee, after hearing the Ld. DR and perusing the records.

6. We have heard the Ld. DR and perused the records, especially the
impugned order passed by the Ld. CIT(A). We find that assessment in
this case was completed u/s. 143(3) of the Act on 13.12.2011 wherein
the AO treated the income arising out of sale of land declared by the
assessee under the head capital gain as income from business. This
change of head resulted in the levy of tax at higher rate on the appellant.
The Ld. CIT(A)-XVI vide order dated 19.3.2013 has dismissed the appeal
of the assessee. Aggrieved with the order of the Ld. CIT(A), assessee
moved an appeal before the Tribunal and the Tribunal vide its order dated
23.10.2015 in ITA No. 5754/Del/2013 has allowed the appeal of the

assessee by holding as under:-

"30. In the present case the appellant company had
acquired the land in the year 2005-06 as a capital
asset. It has accounted for the same as capital
asset. It has continued to hold the same capital
asset. It has not converted that capital asset in
stock in trade. There are no multiple transactions.
It has declared the capital loss in the preceding
year. Considering all these facts and taking into
consideration all the above facts and

circumstances we are of the view that the income



arising from the sale of land held as a capital
asset is to be assessed as long term capital gain
and the AO and Ld. CIT(A) were not right in
treating the income as business income.
Accordingly, the AO is directed to assess the
income as capital gain. Thus the appeal is

allowed.”

6.1 We further note that against the aforesaid order of the Tribunal, the

Department had gone in appeal before the Hon’ble High Court of Delhi

which was also decided vide ITA No. 287/2016 dated 03.5.2016 by

holding as under:-

“5. Having heard Mr. Dileep Learned Senior
Standing Counsel for the Revenue and
having examined the orders of the AO,
CIT(A) and the impugned order of the ITAT.
The court is not persuaded to agree with the
Revenue’s submission that the impugned

order of the ITAT is perverse.

In the facts and circumstances of the
present, no substantial question of law
arises for consideration. The appeal is

dismissed.”



6.2 We further note that in view of the aforesaid decisions of the
Tribunal as well as Hon’ble High Court of Delhi, the Ld. CIT(A) has rightly
observed that the basic premise i.e. the impugned income is to be taxed
as business income and not as capital gain does not survive. Therefore,
there is no ground for levy of penalty u/s. 271(1)(c) of the Act. Hence,
Ld. CIT(A) correctly deleted the penalty of Rs. 6,35,91,247/-, which does
not need any interference on our part, therefore, we uphold the
action of the Ld. CIT(A) on the issue in dispute and reject the

ground raised by the Revenue.

7. In the result, the Revenue’s Appeal stands dismissed

Order pronounced on 13/02/2019.
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